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Board of Adjustment  
Case Report   
 
 

 
 
 Case File: A-97-17 
 
 Property Address:  5 North Swain Street 
 
 Property Owner: Linda Kimball 
 
 Project Contact: Matt Griffith 
 
      Nature of Case:  A request for a variance from Section 3.4.4.D.1. of the Unified Development 

Ordinance to allow for parking and vehicular surface areas to be located between 
a proposed building and the street and a 2’4” side yard setback variance 
pursuant to Section 1.5.4.D.1.b. to allow for a proposed stoop both of which are 
part of a proposal for a new detached house that results in having parking 
between the building and the street and a stoop that is 8” from a side property 
line on a .08 acre parcel zoned Office Mixed-Use-3 Detached and Neighborhood 
Conservation Overlay District. 

 
 

 
5 North Swain Street – Location Map 
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 To BOA:  8-14-17 
 
 Staff Coordinator: Eric S. Hodge, AICP 
 
 
 
             ZONING 
 DISTRICTS: Commercial Mixed-Use-3 Parking Limited 
 

 
5 North Swain Street – Zoning Map 
 

 
VARIANCE STANDARDS:  In accordance with UDO §10.2.10 Variance, before a variance request is  
         granted, the Board of Adjustment shall show all of the following:   
   
 

1. Unnecessary hardship would result from the strict application of 
the ordinance.  It shall not be necessary to demonstrate that, in the 
absence of the variance, no reasonable use can be made of the 
property.   

  

2. The hardship results from conditions that are peculiar to the property, 

such as location, size or topography.  Hardships resulting from 

personal circumstances, as well as hardships resulting from conditions 
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that are common to the neighborhood or the general public, may not be 

the basis for granting a variance.   
 

 

3. The hardship did not result from actions taken by the applicant or the 

property owner.  The act of purchasing property with knowledge that 

circumstances exist that may justify the granting of a variance shall not 

be regarded as a self-created hardship. 

 

4. The requested variance is consistent with the spirit, purpose and intent 

of the ordinance, such that public safety is secured and substantial 

justice is achieved. 
   
               
                   Zoning District Standards:  The subject property is zoned Office Mixed-Use-3 Detached 

and Neighborhood Conservation Overlay District.  
   
  CX Primary Structure Setbacks 
 
  Primary Street 10’ 
  
  Side Street 10’ 
 
  Side  5’ 
 
  Rear 20’ 
 
  New Bern – Edenton NCOD 
 
  a. Minimum lot size:  4,000 SF 
 
  b. Minimum lot frontage: 30’ 
 
  c. Front yard setback:  Minimum of 10’, maximum of 25’ 
 
  d. Side yard setback:  Minimum of 0 feet when minimum building separation is  
                                           met. 
  
  e. Building separation:  Minimum of 10’ 
 
  f. Maximum building height:  35’ 
 
Sec. 1.5.4.DSetback Encroachments 
All buildings and structures must be located at or behind required setbacks, 
except as listed below. Underground structures covered by the ground may 
encroach into a required setback. 
 
1. Building Features 
a. Porches (raised structures attached to a building forming a covered 
entrance) may extend up to 9 feet, including the steps, into a required 
setback, provided that such extension is at least 3 feet from the vertical 
plane of any lot line. 
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b. Stoops (small raised platforms that serve as entrances to buildings) may 
extend up to 6 feet into a required setback, provided that the landing 
is at least 3 feet from the vertical plane of any lot line. Stoops may be 
covered but cannot be fully enclosed. 
 
c. Balconies (platforms projecting from the wall of a building with a railing 
along its outer edge, often accessible from a door or window) may 
extend up to 6 feet into a required setback, provided that the landing 
is at least 3 feet from the vertical plane of any lot line. Balconies can be 
covered but cannot be fully enclosed. 
 
d. Galleries (covered passages extending along the outside wall of a 
building supported by arches or columns that are open on 1 side), must 
have a clear depth from the support columns to the building's façade of 
at least 8 feet and a clear height above the sidewalk of at least 10 feet. 
A gallery may extend into a required street setback. A gallery may not 
extend into a required side setback. 
 
e. Chimneys or flues may extend up to 4 feet, provided that such extension 
is at least 3 feet from the vertical plane of any lot line. 
 
f. Building eaves, roof overhangs, awnings and light shelves may extend up 
to 5 feet, provided that such extension is at least 3 feet from the vertical 
plane of any lot line. 
 
g. Bay windows, oriels, vestibules and similar features that are less than 
10 feet wide may extend up to 4 feet, provided that such extension is at 
least 3 feet from the vertical plane of any lot line. 
 
h. Unenclosed fire escapes or stairways may extend up to 4 feet into a 
required side or rear setback, provided that such extension is at least 5 
feet from the vertical plane of any lot line. 
 
i. Unenclosed patios, decks or terraces may extend up to 4 feet into 
a required side setback, or up to 8 feet into a required rear setback, 
provided that such extension is at least 5 feet from the vertical plane of 
any lot line. 
 
j. Cornices, belt courses, sills, buttresses or other similar architectural 
features may project up to 1½ feet. 
 
k. Handicap ramps may project to the extent necessary to perform their 
proper function. 
 
l. If a variance is not required, a building feature may encroach into 
the right‐of‐way, provided a license for the use of the right‐of‐way is 
obtained from the City, which is terminable at will by the City. 
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